
. .  

P 
e v 
m 
1 i 

I 
I 

ESA 249 

, ,  ,. ..?. '- 

\ 
k 

STZT' OF ILLINaIs 

P'xINCIS COm$ZilCE CGKiiSSiCW 

central T11i;icis ?ublic service : 
company 

Spoon River Electric C o o p e r a t i v e :  
1nc. 

.oecitior, f o r  Confirmation of  
Ticlusive Service Rights - 
canton Correc t iona l  = e n t e r .  

-Y%- 

By the commission: 

Tba Prison is tn be l oca t ed  an the W e s t  105 acres of tha 
Southwest.puarrar of Section 29 and a portion of the Nor+Awest 
Quarter of Section 32, in Township 7 No*, Xange 4 East of the 
20- Principal Meridian, Fulton Cour ,q r ,  I l l i n o i s  ("Prison 
Tract").  

Spoon Ziver, respedively, and. by a member of the Cammission's 
Engineering Department. Evidence was presented by t h e  p a r t i e s  
and  at the conclusion or' the nearing on Apri l  4 ,  1389, t h e  r$cnrd  
Was marked "Xeard and Takzn, 1 8  

f i h d  B r i e f s  on June 5, 1 9 8 9 .  
:9$ - 9 8 s .  

CIDS f i l a d  its Sriee on Ma:? 4 ,  1389. Spoon River and S' ta f f  
CI?S f i l e d  a %ply grief on ~ u n e  
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.- .ne . ~ e a r i n q  Examiner's Frnpossd Orcle: d a r e d  Jlune 3 0 ,  1589 i i ' ts  

n a i l e d  by :he Cor0niss ior . l~  C h i e E  C i c r X  t o  a l l  pe:son3 Whose n31iies 
appesred on t h e  servicz iisc mainzainsd for t h i s  docket .  
z : ~ ~ e p c i g n s  :<or= f i l e d  on behalf of CiPS on July 17, 1 9 3 9 ,  cnd a 
& p l y  to Exceptions.  nf CITS vzs  f i l e d  on behalf of Spoon ?.iver an 
J u l y  2 7 ,  i989. The Exceptions and Reply have been considered. 

w h i c h  was g r a n t e d  by t h e  commission in conference on June 2 1 ,  
1 3 3 9 .  O r a l  Argument was heard by t h e  Commission on August 8 ,  
1589 and t a k e n  under adxisemant. 

Spoon R i v e r  f i l e d  a Mo.cion f o r  O r a l  Lrgusnent on June 5 ,  i589, 

Evidence Presented  bv  C I P S  a n d  Snoon River  

On, January 2 0 ,  1541, Barney Gavenda ("Ga-ienda") acquired 6 
tracrrs.'of l a n d  t o t a l i n g  approximately 5 4 3 . 5  acres. P a r t  of '&e 
p r o p e r t y  acqu i r ed  by Gavenda was l o c a t e d  sou th  of I l l i n o i s  Route 
9 i n  the Sou theas t  Q u a r t e r  of s e c t i o n  2 9 ,  the Southwest Quarter 
of  Sec t ion  29, and t h e  Norxheast Quarter of S e c t i u  32, i n  -?ton 
Township ("Gavenda Fzrm"). The P r i s o n  Tract  w a s  formerly z p a r t  
of t h e  Gaverda Farm. 

o p e r a t i o n  With Gavenda on t h e  Gavenda.farn i n  1955. Eldon Cook 
was a customer of CIPS  and a l s o  a member and cnstomer of Spoon 
R i v e r .  O n  J u l y  2, 1965, the e f f e c t i v e .  date of 
Electric S u p p l i e r  Act ( " A c t " ) ,  CIPS w a s  f u r n i s h i n g  electric 
service 20 Cook on the Gavenda Farm i n  the Southeas t  Quarter o f  
S e c t i o n  29 and Spoon River n s . f u r n i s h h g  electric service t o  
cook on the Gavsnda Farm i n  the Nortdeast QuKter of Sect ion 32. 
Spoon River was a l so  f u r n i s h i n g  e lectr ic  service t o  t h e  Cant ra l  
N a t i o n a l  3ank and T m s t  Company of  P e o r i a ,  a s  aqent  f o r  Barney 
Gavenda, a t  a second and separata meter ' in  the Northeast  PuarLer 
of S e c t i o n  3 2  on 3uly 2 ,  1965. The record shows that neither 
party was actually s e r v i a g  the 100 acre Prisan Tract on Ju ly  2 ,  
1965. 

Eldon Cook ("Cook") sta-rted a 50jSO livestock and farming 

. On June 4 ,  1 9 8 6 ,  Governor Thompson announced thai t h e  Pr i son  
would be built at Canton. The P r i son  Tract was o f f i c i a l l y  
announced a s  the s i t e  where t h e  P r i s o n  would be b u i l t  on Bugust 
2 0 ,  1986. The evidence shows t h a t  throughout  this period, CIW' 
made c o n t a c t s  W i t h  DOC, Czawford, ML-phy and T i l l y ,  t h e  
elec+;rical  eng inee r ing  firm f o r  the canton P r i son ,  and BradLey; 
Likens ,  D i l l o w  and Dra'yton, t h e  azchitects f o r  t h e  Canton Pr i son .  
Also during t h i s  p e r i o d ,  Spoon River  communicated its desire ED 
serve the new p r i s o n  s i t e  to D O C ' S  D i r e c t o r  Michael  P. Lane. The 
record shows t h a t  on February 5 ,  1 9 8 7  and March ia, 1 9 8 7 ,  C I P s  
request& DOC t o  s i g n  e lectr ic  service agr=ements fo r  t he  Pr ison;  
t h e s e  aqreements  were never s igned .  

2 
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,T?S ci':y of ~ a n r o n  annexed t h s  P r i s o n  Tracy ta t h e  Cit:! an 
~ a r = h  ~ 7 ,  :?e;. .~.t che t ime  cf znnexszion b o ~ h  C I ? S  ana Sicon 
x i v e z  had frenc:lises t3 provide electric s e r v i c e  s j i t h in  =;e 
c s r a o r a t e  limits of t h s  C i t y .  

ziver h s d  a Serv ice  :Area Agreement ("Agreement") v h i c h  had beer, 
approved by :he Commission in  i t s  Order i n  Docket No. ESA 6 7 ,  
e f f e c t i v e  June 13, 1368, des igna t ing  exc lus ive  se rv ice  a r e a s  i n  
which each would provide e l e c t r i c  service. Under Paragraph 2 of 
t h &  Aqreement, Spoon River bias exc lus ive ly  e n t i t l e d  to s e r v e  t h e  
West 80 acres of t h e  Prison Trac t  and CIPS was exc lus ive ly  
e n t i t l e d  t o  sefve  t h e  East 2 0  ac res  of t h e  Pr i son  Tract.  

A t  t h e  time of annexation o f  the Pr ison  T r a c t ,  C I P S  and Spoon 

A t  t h e  time t h e  Prison Tract was annexed t o  t i e  City of 
Canton, spoon River had a 7 . 2  XV s i n g l e  phase l i n e  running a long  
the W e t  boundary line of t h e  Pr i son  Trac t .  
phase l i n e  loca t ed  Nor-Lh of I l l i n o i s  R o u t e  9 .  

t o  CIPS r e q u e s t i n g  t h a t  a p e t i t i o n  be filed.. t o  d e b :  sine, through 
the Commission,. who was t h e  apprcp r i a t e  e l e c t r i c  s u g p l i e r  for  t h e  
F-rison Tract. Thereaf te r ,  on October  2 9 ,  1 9 8 7 ,  CI?S p e t i t i o n e d  
f o r  conf i rmat ion  of i ts exclusive r i g h t  t o  serve the Pr i son ;  and 
Spoon R i v e r  f i l ad  a counter p e t i t i a n  seeking a d e c l a r a t i o n  of i t s  
Ziqhht- t o  s e rve  the Prison. 

CIPS had a 1 2 . 5  kv 3 

On October 19, 1987,  Michael P. Lane, Direc tor  of Doci w r o t e  

Pos i t i on  of cxp S 

CTPS's p a s i t i o n  is t h a t  it has grandfa the r ' ; r i gh t s  under 
Paragraph l ( a )  of  the Agreement which e n t i t l e  'it t o  serve the 
Pr i son  ta the exclus ion  of Spoon R i v e .  
argued t h a t  i f  the p a r t i e s  have equal qrandzather riqhts, then 
*&e customaz has the r i g h t  t o  choose which electric s u p p l i e r  it 
desl-es t o  use and that DOC chase CIPS by virtue of the l o c a t i o n  
of the meter p o l e  277 f s e t  within CIPS' t e r r i t o r y .  

permit CIPS t o  sene t h e  newly annexed P s i s  an Tract t o  t h e  
exclusion of  Spcon River. 
con ten t ion  that  i t s  f r anch i se  from t h e  C i t y  of Canton is a 
c o n t r a c t  i n  ex i s t ence  t o  se rve  customers o r  >remises. 

CXBS next argues t h a t  under Sec t ion  2 of the Agreement, it' 
has  s u p e r i o r  r i g h t s  t o  spoon R i v e r  t o  serve the e n t i r e  P r i son  by 
v i r t u e  of t h e  f a c t  that  t h e  de l ive ry  p a i n t  for t h e  electrical  
s e r v i c e  i s  located i n  C I P S '  t e r r i t o r y .  

Cannot be decide6 under Paragraphs 1, 2 and 6 of the p a r t i e s '  

I n  the a l t k a a t i v e ,  C I P S  

CLPS nex t  arguer tha t  Plraqraphs l ( b )  and 6 of "&e Agre,ement 

T h i s  claim i s  predica ted  upon CIPS' 

- 

L a s t l y ,  Ci?S argues i n  the a l t e r n a t i v e  t h a t  if t h e  case 



E?"- 74:; 

5 t r v i ~ ~  ~ r t t  xgreemens ,  then the Ccmi i i s s ion  should m a h  e 
deteralnctian wAer Sac2icn B of zhe Act and c o n s i d e r  .:he f a c t o f 5  
e,yun.-ratEa i n  chat Sect lo>.  CI?S argues i h a z  whe- : 
considorat ion CS t he  f a c t c r s  under S e c t i o n  a of t h e  Act has been 
completed,  t h e  factsrs favor  qrantinq sa rv ice  t o  t h s  e n t i r e  
pr isoa t o  C I P S  r a t h e r  t h a n  Sponn River .  

:Position of suoon ~ i v e r  

WiL& regard  to grandfather  r i g h t s ,  .Spoon River argues t n + t  it 
hes supe r io r  righKs t o  CIPS because it was serv ing  t ~ o  l oca t ions  
on the  Gavenda Farm on J u l y  2 ,  1 9 6 5 ,  r a t h e r  than t h e  s i n g l e  
loca t ion  being semed by C I P S .  3 t h e  a i t e r n a t i v e ,  Spoon River 
arques t h a t  CIPS  has no grandfather  rights which a r e  super ior  t o  
those of Spoon River  s ince  both e l e c t r i c  supp l i e r s  were serving 
t h e  Gavenda Farm on July 2 ,  1965. 

is a -andfathered agreement t o  provide e l e c t r i c  s e rv i ce  under 
Paragraph 1(b)  O f  t h e  S e n i c e  L-ea Agreement. Spn. n River c la ims 
t h z t  its f r a n L i i s e  r i g h t s  =e equal  t o  those of CIPS because 
under Paragraph 6 o f  the Agreement the p a r t i e s  have agreed t h a t  
-de annexation of MY of t h e i r  t e r r i t o r i e s  w i l l  not change the 
Agreement a s  t o  who serves that arsa, provided  each is autiioriz"d 
t o  serve in t he  C i t y  t o  which their p r o p e r t i e s  a r e  annexed. 
SgOon River  cQnten&s tinat since both p h r t i e s  had f rancnises  :ram 
the C i t y  of Canton a t  t h e  time the  P r i s o n  Trac t  was a n n s v e d ~ t o  
t h e  C i t y ,  the Service Area Agreement g ran t s  Spoon Fiver  the r i g h t  
tn s w e ,  a t  a minimum, *&e West 0 0  acres of the L O O  acre  Pr i son  
T r a c t .  

Spoon River  next  argues t h a t  CIPS cannot claim its f r anch i se  

spoon River next  argues 'chit tbe provis ions  i n  Paragraph 2 of 
the Agreement give Spoon R i v e r  the r i g h t  t o  serve t he  W e s t  80 
acres of the Pr ison  Tract. Unless C I P s  a f f i rma t ive ly  shows an 
except ion which takes the Pr i son  Tract out of +he operat ion of 
Paragraph 2 ,  Spoon River argues t h a t  it is exc lus ive ly  e n t i t l e d  
t o  sene t h e  We5t 80 ac res  of Prisan Tract .  

Spoon River  advocates t h a t  a "po in t  of use" test or, in the 
a l t e r n a t i v e ,  a ngeographic load center" '  t e s t  be used. Spoon 
R i v e r  contends t h a t  the commission should r e j e c t  the "po in t  of ' 

s e r v i c e z  t e s t  advocated by CIPS. 

River a r p e s  t h a t  because C I P S  f a i l e d  t o  bsinq i t s e l :  wi th ia -hn  
except ion under Paragraph 2 of the Agreement, Spoon R i v e r  i s  
author ized  t o  s e n e  a t  l e a s t  t h e  West 80 ac res  of the ?xison '  
T rac t  under t h e  Serv ice  Ares Apeement,  and Sec t ion  8 of t h e  A c t  
never come5 i n t o  play i n  i n t e r p r e t i n g  the  Agreement. 

With regard t o  t h e  a p p l i c a t i o n  of Sect ion 8 of the  Act, Spoon 



.. .cclrs1ian; tc Sect ion  6 of t h e  Act, CI?s and Spoon R i v e r  
e ~ i t e r e d  i n t o  E Service  >..rea >.gzeenenc approved by commission 
Order on Juna 15, 1 9 6 3 ,  i n  Dockat No. ESA 6 7 .  The A c t  
contamplates t h a t  r e l a t i o n s  bea+ieen e l e c t r i c  suppliars w i t h  a 
Serv ice  k-ea Agreement approved by t h e  Commiss icn  under Sec t ion  6 
of t h e  A c t  should be governed by such Agreement t o  t h e  exc lus i an  
of **.e A c t  i t s e l f  except  i n s o f z r  as t h e  Agreement incorporstss 
:he A c t .  R u e 1  Z l e c t r i c  Convenience Coo'c. v .  I l l i n o i s  Commerce 
commission, 75  I l l .  Id 1 4 2 ,  2 5  Ill. D e c .  7 9 4 ,  7 9 6 ,  3 3 7  N.E.  2 6  
670  ( 1 9 7 9 ) .  Therefore ,  t h e  Serrice Area Agreement betdeen C I P S  
and Spoon River  is c o n t r o l l i n g  i n  t h e  r e s o l u t i o n  of t h e  p r e s e n t  
s e r v i c z  a r e a  d i s p u t e  between CIPS and Spoon 8: 'ver. 

The Canton Prison T r a c t  is l oca t ed  p a r t i a l l y  w i t h b .  t h e  
service t e r r i t o r y  des igna ted  t o  CIPS under Paragraph 2 of the 
Service Area Agreement. 
a c e s  of the  1 0 0  acre Pr i son  % a c t  shall be  the ser-ice t e r r i t o r y  
o f  spoon River. 

Tile Agreement a l s o  provides  that EO 

ctri e cooDerative v. Centrab 
i c  S e r v i c e  Corn-any, ESA 2 2 8 .  Both CIPS and Spoon 

R i v e r  had a f r anch i se  from t h e  C i t y  of Canton when the Prl ' son 
s i t e  was annexad to the City of  Canton and each is q u a l i f i e d  t o  
Serve W 1 " C - h  the meaning of Sect ion  14 of the A c t  and therefore 
each is e n t i t l e d  t o  the benefit of Sec t ion  6 of t h e  Aqreement. I 

The Commission is a f ' t h e  opinion that the "po in t   of semi6.e" 
o r  l'pci.?t of d.elivezy" test  advanced by CIPS shauld be r e j e c t e d .  
for one o r  mare Of t h e  foi lowinq reasons:  (1) it would f r u s t r a t e  
t h e  p u r p s e s  of the A c t  i n  -hat  it would des t roy  t h e  in tegr i ty  of 
= e - T i t o r i a l  boundary l i n e s  under s e r v i c e  a rea  agreements adopzed 
pursuant  t o  t h e  ACT and would encourage d i s p u t e s  between e l e c t r i c  
s u p p l i e r s  r e s u l t i n g  from t h e  l o c a t i o n  of a "poin t  of s e r v i c e ; "  
( 2 )  it could r e s u l t  i n  the development of unreqyla ted  p r i v a t z  
e l e c t i k i l  d i s t r i b u t i o n  l h e s  i n  t h i s  S'tate, con t ra ry  t o  Sec t ion  

5 
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nf :r,= in i ihich t h e  I l l i n o i s  Legis la ture  ieclzrcd it =o be 
ir; -tis -uslic i n t ~ r e s ;  t 3  avoid d u z l i c a t i c n  of e l e c t r i c  

, .  
=%:-<  _ _ _ _ _ - -  7 i - .  cs,: ( 2 )  it could resulz i n  d i scr imina t ion  zga ins t  smz.11 
?- - .  - , , :dentii l  an2 m a l l  commercial cus t .mers  ;-no do n o t  h5-i. the 
f ina i i c i a l  a b i l i t y  t o  C G ~ S ~ Z U C :  and maintain t h e i r  GWT! p r i . e -2  
r i e c t r i c  _- d i s y r i b u t i o n  system; ( 4 )  iz voulci allow customezs a l o n g  
the = e - - ' - - - :  A L i L u L - a l  bouncary l i n e s  of t v o  e l e c t r i c  supp l i e r s  t o  
choose tne e l e c t r i c  supp l i e r  t h a t  they wanted t o  use based upon 
t h e  s h c r t  term g o a l s  of  tie customer r a t h e r  than the  long t e r m  
l e g i s l a t i v e  purposes  o f  t h e  A c t ;  and ( 5 )  it would encourage t h e  
demise of r e l a t i v e  boundary c e r t a i n t y  under se rv i ce  area 
'agreements adopted by e l e c t r i c  s u p p l i e r s  pursuant t o  t h e  A c t ,  i n  
d i r e c t  con t r aven t ion  of t he  expressod purpose of t h e  A c t .  

, .  

1 

The commission i s  a lso  of t h e  opinion t h a t  t h e  Agreement of 
t h e  p a r t i e s  g r a m s  e a c h  p a r t y  t h e  r i g h t  t o  exc lus ive ly  provide 
se rv ice  Within t h e  t e r r i t o r y  a l l o c a t e d  t o  them under t h e  
Agreement,  and t h a t  t h e  "po in t  of use"  test most c lose ly  
accomplishes the p a r t i e s '  i h t e n t i o n s  under t h e  Agreement with a 
m u l t i - t e r r i t o r i a l  Customer f o r  one o r  more of t h e  following 
reasons:-*>'( 1) it prese rves  t h e  t e r r i t o r i ' a l  i n t eqxr ty  t h a t  the 
p a r t i e s  d e s i r e d  t o  C r e a t e  by t h e  adopt ion of a se rv ice  area 
agreement; ( 2 )  it p r e s e n t s  L i t t l e  chance for camplici ty  between 
e l e c t r i c  suppliers and customers i n  t h e  s e l e c t i o n  of an electric 
sumlier; (3) it m a s t  c l o s e l y  assists t h e  accomplishment of t h e  
legislative p u r p a s e s  and p o l i c i e s  to be promoted by the passage 
of r h e  Act; and ( 4 )  i n  this p a r t i c u l a r  case, t h e  pub l i c  i n t e r e s t  
is best served by DOC having t h e  a b i l i t y  t o  hava two independent 
electric s u g p l i e r s  i n  cases of emergency. 

The Commission having considered a l l  of t h e  evidence 
presented  and be ing ,  f u l l y  advised i n  'be premise 
opinion and f inds :  

(1) CIPS iS  an I l l i n o i s  corpora t ion  engaged i n  the bus iness  
of gene ra t ing ,  t r a n s m i t t i n g ,  d i s t r i b u t j n g ,  fu rn i sh ing ,  
selling and d i spos ing  of electric energy t o  its 
customers w i t h i n  t h e  S t a t e  of  I l l i n o i s  and is a public 
u t i l i t y  wi th in  the meaning of the I l l i n o i s  public 
U t i l i t i e s  Act and is  an e l e c t r i c  supplier with in  t h e  
meaning of t h e  Act; 

Spoon River is an I l l i n o i s  corpora t ion  engaged i n  t h e  
business of t r a n s m i t t i n g ,  d i s t r i b u t i n g ,  fu rn i sh ing ,  
s e l l i n g  and d ispos ing  of electric energy t o  its 
customers w i t h i n  t h e  S t a t e  of  I l l i n o i s  and i s  an 
electric s u p p l i e r  wi th in  t h e  meaning of the Act; 

t h e  Commission has j u r i s d i c t i o n  over 'he p a r t i e s  h e r e t o  
a d  of the subject mat ter  hereof;  

( 2 )  

( 3 )  

6 
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, . .  r j  t ne  s=s:e;ilezts of f a c t  sat tar:h ~n ;ne p r e f a t o r y  
porc ion  of t h i s  o r 3 s r  a r r  s u ~ m r t &  by tire e- -. record ana are  hereby tdcpr..ad 3s f i n d i n g s  of fact; 

- j  

:) under Paraqraph 2 o f  t h e  p a r z i e s '  Serv ice  Aree 
Agreement, spoon River  is en-'- L ~ i l e d  to exc lus ive ly  ' s e r v e  
tie Wst 80 ac res  of t h e  Prison T r a c t  2nd CIPS is 
e n t i t l e d  t o  exclusiveiy serve  t h e  E+st 20 a c e s  of the 
I r i s o n  T z a c t  ; 

( 5 )  C i P S  has no grandfather  r i g h t s  s u p e r i o r  t o  those  of 
Spoon River;  CIPS has  n o t  e s t ab l i shed  an except ion 
under Paragraph 2 of t h e  Agreemen: which would prevent  
Spoon River from serving "he West 80 a c r e s  of t h e  
Prison Trac t ;  

;Northeast  Quadrant of the Prison Trac t  i n  CIPS 
( 7 )  t h e  meter po le  a t  t h e  Prison was loca ted  i n  ttie 

-; . ' terri tory for t h e  convenience of CIPS OT the  assumption 
t 5 a t  CIPS would be the sole electric s+pl ier  to the 
P r i scn ;  

t h e r e  are s i tes  Zor t h e  meter pole on t h e  West s ide  of 
"de property i n  Spoon River t e r r i t o r y  which are equal ,  
from an a r c h i t e c t u r a l  and engineer ing s t a n d p o i n t ,  t o  
the l oca t ion  i n  t h e  No,&deast Quadrant of t h e  P r i s o n  
Tract;  

advanced by CIPS should be rejected; ' 

any objec t ions  o r  motions made dur ing  the course of 
these proceedings t h a t  remain undisposad of should be 
considered disposed of  in  a m a n n e r  c o n s i s t e n t  with the 
u l t ima te  conclusions herein contained. 

( 8 )  

(9) t h e  "point  o f  service" o r  "point of d e l i v e r y  test  

(10) 

IT IS QIEFXFOP.3 OP.DZR3D by the I l l i n o i s  C m e r c e  CDmmission 
t h a t  Spcon River he, and it is hereby, e n t i t l e d  and authorized to 
provide electric service ts the I l l i n o i s  Departx,ent of 
Corzections,  Canton co r rec t iona l  Center,  f o r  t h a t  p o r t i o n  of the 
Correc t iona l  Center which is Located in the service a rea  of Spoon 
River  (approximately t h e  West a0 a c r e s  of the 1 0 0  a c r e  P r i s m  
T r a c t )  includinq without l i m i t a t i o n  the r e s idence  bu i ld ings  wcich, 
a i e  s u k s t a n t i a l l y  i n  Spoon River t e r r i t c r f .  

IT IS FURTHER ORDERED t h a t  CZPS be,  and it is hereby,  

. .. 

e n t i t l e d  and aumor ized  t o  provide e l ec t r i c  s e r v i c e  t o  the 
Illinois Department of Correct ions,  Canton Cor rec t iona l  C m t e r ,  
f o r  '&at p o e i o n  of the Correct ional  Center which is l o c a t e d  i n  
t h e  s e r v i c e  area of CIBS [approximately the East 2 0  a c r e s  of the 

- 
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ii:c 25.r= r r lso.n T r a c t ) .  

s : e ~ t z ~ c  service t o  Illinois Deparyment of c o r r ~ c t i o n s  i n  t h e  

excep; a s  a resu l - ,  of an outage of e l e c t r i c a l  s e r v i c e  provided 5:/ 
C I p s  a n d ,  conversely,  CTPS s h a l l  d i scont inue  f c r n i s h i n g  e l e c t r i c  
s e ~ : i ~ e  t o  t h a t  por t ion  of t h e  Canron Corractionai r e n t e r  l oca t ed  
i n  t h e  t e r r i c o r y  alloca-ed t o  Spoon River under t he  par t i . - s ’  
Service &ea AGreement except a s  a r e s u l t  of an outage of 
e l e c t a i c a l  s e rv i ce  pr~videdi by Spoon River .  

_ _  T T  IS TJP?:dZX OWL’??.zD thal Spoon X i j - e r  shall n o t  f U Z 1 7 i 5 h  

- ~ ~ ~ r i : c r y  El loca ted  to CI?S u n d e r  t h e  S o r v i c ~  ?.rea Agreement 

I T  I S  FLTTHZZ ORDERED that CIPS and Spoon River  s h a l l  
reasonably cooperate  i n  providing and/or  removing f a c i l i t i e s  
which c u r r e n t l y  se rve  t h e  I l l i n o i s  Department of Correc t ions ,  
Canton Correc t iona l  Center,  cons i s t en t  w i t h  tkiis Order and i n  a 
manner which will reasonably enable  the I l l i n o i s  Department of 
c o r r e c t i o n s  t o  have cont inui ty  of service. 

I T  I S  F r E R  ORDEF3D t h a t  any ob jec t ions  o r  motions made 
du-ing the  course  of these  proceedings that remain und.:sposed of 
be, ana they are  hereby, disposed of in a manner c o n s i s t m t  vita 
&&e u l t i m a t e  conclusions he re in  contained. 

By order of t h e  Commission this 4th day of October, 1989. 

(SIGNED) W Y  B. B U W F L L  

chairman 

(S E A L) 

Commissioner X r e t s c h e r  dissents;  a written op in ion  will be f l led.  

Commissioner Manshio dissents;  a . m i t t e n  opinion wili  be iiled. 
,, 

-- 
c 
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spoon p. iver  3 l e c t r i c  Cooperative : 
Inc. 

Respondent 

? e t i t i o n  for confirmation of 
E%clusiv@ service R i g h t s  - Canton : 
C o r r e c t i b n a l  Center.  

;>I' 

October 11, 1989, Dissenting O p i n i o n  t o  the Order entered by 
the Commission on October 6, 1 9 8 9 ,  f i l e d  by Commissioner Ruth K. 
Xzetschiner and Commissioner Calvin X. Manshio. 

Commissioners Xr+tsci.Esr an< Hanshio , dissent ing  : 

The p r e s e n t  case involves the Couuuissian's a l l o d t r d n  Of 
service area between Fdo electric s l i e r s  through 
i n 2 e r p r e t a t i o n  of the language of their servi area agreement. 

.. .We' b e l i e v e  "&at t h e  Cammission's O r d e r  does '  n o t  r e f l e c t  a 
r easonab le  cons t ruc t ion  of their agreement. As a r e s u I t , .  t h e  
p a r t i e s '  i n t e n t i o n s  as ' expressed  i n  the  agreement a r e  not  
e f f e c t u a t e d  and t h e  publ jc  i n t e r e s t  aga ins t  having dup l i ca t ive  
f a c i l i t i e s  is ignored. I& t h a t  were n o t  enaugh, the execution of 
the Commission's Order  involves  adminis t ra t ive  problems and l e g a l  
r a m i f i c a t i o n s  t h a t  negate any p o t e n t i a l  bene f i t  the Order may 
c o n t a i l .  F o r  these reasons w e  must d i s s e n t .  

T h i s  c a s e  is a e  l a t e s t  of s e v e r a l  cases  brought iind@r t h e  
E l e a r i c  Supp l i e r  A c t  (ESA). Ne b e l i e v e  t h a t  the f a c t s  i n  t h i s  
c a s a  c l e a r l y  i n d i c a t e  the i n a d v i s a b i l i t y  of  supparzing ,the 
Commission's p re sen t  d i spos i t i on .  

30th Cent ra l  I l l i n o i s  Publ ic  Service Company jCI?S) and Spoon 
River  E i e c t r i c  Cooperative Znc. (Spoon Xiver) pe t i t ioned  f o r  
conf i rmat ion  of exclus ive  s e r v i c e  r i g h t s  t o  t h e  Canton 
C o r r e c t i o n a l  Center .  This f a c i l i t y  is located within the  se rv ice  
t e r r i t o r i e s  of both e l e c t r i c  s u p p i i e r s .  If e i t h e r  electric 
s u p p l i e r  were given exclusive r i g h t s  t o  serve t h e  Canton cen te r ,  
each s u p p l i e r ' s  s e rv i ce  connection would be made w i t h i n  i'ts 
r e s p e c t i v e  s e r v i c e  a rea ,  b u t  t h e  custamer 's pr lva . te ly  owned l i n e s  
loca t ed  on i t s  p r o p e r t y  wcuid bring e l e c t r i c  s e rv i ce  i n t o  :he 
o t h e r  s u p p l i e r ' s  s e r r l c e  t e r r i c c r y ,  Neither supp l i e r  h a s ,  i n  O L I r  

.# 



. .  o ; i n i o n ,  f r a n c h i s e  r i g h t s  s u p e r i o r  t o  t he  other  and both  !me 
s e r v i c e  po in r s  on t h e  property from which t h e  1 0 0  acre t r a c t  m s  
divided. T h e s e  s e r v i c e  p o i n t s  e x i s t e d  J u l y  2 ,  1965 ,  t h e  d a t a  ?ne 
ESP. was enacted.  Each e i e c z r i c  supp l i e r  has t h e  capabili-cy o f  

'I se rv ing  t h e  e n t i r e  s e r v i c a  needs of t h e  cusromer. CIPS is 
p r e s e n t l y  providinq electric ser'lice t o  che Canton Center through 
a p o i n t  of s e r v i c e  locsred w i t h i n  CSPS' s e r v i c e  t e r r i t o r y .  

i n  d e r e m i n i n g  which p a r t y  is e n t i t l e d  t o  provide s e r v i c e  to 
t h e  p a r c e l ,  ( i n  whole o r  i n  p a r t ) ,  the Commission inappropriately 
adopts  a "po in t  of use"  t es t .  T h i s  t e s t  provides t h a t  The 
commission W i l l  look a'. the l o c a t i o n  where the e l e c t r i c i t y  w i l l  
be used by t h e  customer when dec id ing  s e r v i c e  a rea  d isputes .  I n  

, ; h i s  case, it means t h a t  a l though the Canton Cer.:er takes se rv ice  
through a p o i n t  w i th in  CIPS' servica a rea ,  the Commission w i l l  
n o t  permi t  t he  e l e c t r i c i t y  t o  f l o w  a v e r  the customer's  l i n e s  i n t o  
Spoon R i v e r ' s  s e r v i c e  a r e a .  Th i s  test p laces  a gloss an  tine 
service area agreement t h a t  r e n d e r s  it i n t e r n a l l y  incons i s t en t  
and contravenes t h e  e x p r e s s  i n t e n t i o n  of t h e  General Assembly for 
enac t ing  t h e  E S L  

When cons t ru ing  a service a r  n t  the Commiss ion  
should seek to eifaYLuate the of the parties .  
Paragraph 2 of the agreement pr " [e lach  pa-rty may 
cont inue  t o  serve any l o c a t i o n s  o r  p r  . . . even though such 
l o c a t i o n s  or premises be located in. eas designated.. . as. 
t h e  area of *he other party. C l e a r l y  greement contemplated 
each p a r t y  having the a b i l i t y  t o  provide.  e l e c t r i c  s e r v i c e  t o  
cuctorners whose p r o p e r t y  an6 l i n e s  extended i n t o  the o t h e r ' s  
s e r v i c e  a r e a .  The commission's order  c o n f l i c t s  w i th  t h i s  
p rov i s ion  o f  the  s e r v i c e  arrangement. ay sn doing,  the  
Cummission has def ined "service area"  t o  e l imina te  s u b s t a n t i a l  
portions of Paragraph 2 of rbe service a rea  agreement. Fie  
b e l i e v e  t h a t  the Conmission 's  adopt ion  of the "poin t  of we' '  t e s t  
was i n  m o r .  

M O r e O V e r ,  t h e  order cont ravenes  the General Assegbly's 
determina t ion  i n  t h e  'ESA,  Sec t ion  2 t h a t  it i s  " i n  . the .  pirbl ic  
i n t e r e s t  that, i n  o rde r  t o  avoid  d u p l i c a t i o n  of f a c i l i t i e s  and t o  
m i n i n i z e  d i s p u t e s  between e l e c t r i c  s u p p l i e r s  which may r e s u l t  i n  
inconvenience and d i m i n i s h  e f f i c i e n c y  i n  e l e c t r i c  service to .the 
public, any t'uro o r  more e l e c t r i c  s u p p l i e r s  mag c o n t r a c t . .  . as  til 
t h e  r e s p e c t i v e  areas i n  which each s u p p l i e r  is t o  provide 
serv ice ."  Pursuant to t h e  Commission's O r d e r ,  both suppliers 
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w i l l  provide seryice t o  t - h ?  100 ac re  p a r c e l ,  w i t h  Spoon River 
se rv ing  E O  acres and CIPS t h e  r imdining 2 0 .  Also, both suppliers 
must scand rsady t o  s e n e  t he  e n t i r e  100 acre  parcel  in case of 
emerqency. Tnus, C I P S  is obl igdted  t o  serve 2 0  ac re s  but 
p d d i t i o n a l l y  m s t  a l so  i n s t a i l  t ransmiss ion  and d i s t r i b u t i o n  
f a c i l i t i e s  capable of s e m i n g  the  e n t i r e  1 0 0  acre pa ice l .  Spoon 
River  must' do l ikewise.  If th is  i s  n o t  "dupl ica t ion  of  
f a c i l i t i e s "  a s  refsrred t o  i n  Sec t ion  2 of the ESA, w e  cannot 
imagine what would be! . Inc red iS ly ,  &de Commission's Order states 
t h a t  " [ i l i l  ?rhis p a r t i c u l a r  case, t h e  pub l i c  i n t e r e s t  i s  bes t  
served by ( t h e  Department of Correct ions)  having the a b i l i t y  t o  
haye t w o  Independent e l e c t r i c  suppliers i n  cases  of emergency. I' 
We! b e l i e v e  that the General Assembly has  a l r eady  c l e a r l y  

,>Z-ndicated t h a t  it is not  i n  the puhlic i n t e r e s t  t o  dup l i ca t e  
electric suppLiers ' fac i l i t i es .  The Commi sion must be 
circqmspect befa re  we f i nd  b e n e f i c i a l  "&at which t h e  Lsgislature 
h a s  deemed not  t o  be i n  t h e  public interest. 

On Occasion, the Commission is called uson i n  cases  and 
C O R t r O v @ r S l e S ,  t o  balance the i n t e r e s t  of fie p a r t i e s  and t h e  
pub l i c .  In 50 doing, we sometimes a r r i v e  a t  a Diddle ground 
betmen Yne par;tieS' pos i t i ons .  W e  be l i eve  t ha t  the p resen t  
order attempts a Solomonesque solutim but succeeds on ly  i n  the 
customer's d i s sec t ion .  For the foregoing reasons ,  We 
r e s p e c t f u l l y  d i s s e n t .  
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